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RECENT AMERICAN DECISIONS. 

Supreme Court of the United States. 

EX PARTE: IN THE MATTER OP AUGUST SPIES AND OTHERS. 

Application for the allowance of a writ of error to the Supreme Court of 
the State of Illinois. 

Me. Chief Justice Waite delivered the opinion of the 
court. 

When, as in this case, application is made to us on the sug- 
gestion of one of our number, to whom a similar application had 
been previously addressed, for the allowance of a writ of error 
to the highest court of a State under § 709 of the Eevised Stat- 
utes, it is our duty to ascertain not only whether any question 
reviewable here was made and decided in the proper court be- 
low, but whether it is of a character to justify us in bringing 
the judgment, here for re-examination. In our opinion the writ 
ought not to be allowed by the court, if it appears from the face 
of the record that the decision of the Federal question which is 
complained of was so plainly right as not to require argument, 
and especially if it is in accordance with our own well-consid- 
ered judgments in similar cases. That is in effect what was 
done in TwitcheU v. The Commonwealth, 7 Wall. 321, where the 
writ was refused, because the questions presented by the record 
were " no longer subjects of discussion here," although if they 
had been, in the opinion of the court, " open," it would have 
been allowed. When, under § 5 of our Rule 6, a motion to 
affirm is united with a motion to dismiss for want of jurisdic- 
tion, the practice has been to grant the motion to affirm when 
" the question on which our jurisdiction depends was so mani- 
festly decided right that the case ought not to be held for further 
argument": Arrowsmith v. Harmoning, 118 U. S. 194,195; 
Chureh v. Kelseij, 121 Id. 282. The propriety of adopting 
a similar rule upon motions in open court for the allowance of 
a writ of error is apparent, for certainly we would not be justi- 
fied as a court in sending out a writ to bring up for review a 
judgment of the highest court of a State, when it is apparent on 
the face of the record that our duty would be to grant a motion 
to affirm as soon as it was made in proper form. 
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In the present case we have had the benefit of argument in 
support of the application, and while counsel have not deemed 
it their duty to go fully into the merits of the Federal questions 
they suggest, they have shown U3 distinctly what the decisions 
were of which they complain, and how the questions arose. In 
this way we are able to determine as a court in session whether 
the errors alleged are such as to justify us in bringing the case 
here for review. 

We proceed, then, to consider what the questions are on which, 
if it exists at all, our jurisdiction depends. They are thus stated 
in the opening brief of counsel for petitioners : 

" First. Petitioners challenged the validity of the statute of 
Illinois, under and pursuant to which the trial jury was selected 
and empanelled, on the ground of repugnancy to the Constitu- 
tion of the United States, and the State court sustained the va- 
lidity of the statute. 

" Second. Petitioners asserted and claimed, under the Con- 
stitution of the United States, the right, privilege, and immu- 
nity of trial by an impartial jury, and the decision of the State 
court was against the right, privilege, and immunity so asserted 
and claimed. 

"Third. The State of Illinois made, and the State court en- 
forced against petitioners, a law (the aforesaid statute) whereby 
the privileges and immunities of petitioners, as citizens of the 
United States, were abridged, contrary to the Fourteenth 
Amendment of the Federal Constitution. 

" Fourth. Upon their trial for a capital offence, petitioners 
were compelled by the State court to be witnesses against them- 
selves, contrary to the provisions of the Constitution of the 
United States, which declare that ' no person shall be compelled 
in any criminal case to be a witness against himself,' and that 
'no person shall be deprived of life or liberty without due 
process of law.' 

" Fifth. That by the action of the State court in said trial 
petitioners were denied 'the equal protection of the laws,' con- 
trary to the guaranty of the said Fourteenth Amendment of the 
Federal Constitution." 

The particular provisions of the Constitution of the United 
States on which counsel rely are found in Articles IV, V, VI, 
and XIV of the Amendments, as follows : 
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Art. IV. " The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated." 

Art. V. " No person * * * shall be compelled, in any crim- 
inal case, to be a witness against himself; nor be deprived of 
life, liberty, or property without due process of law." 

Art. VI. " In all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial by an impartial jury of 
the State and district wherein the crime shall have been com- 
mitted, which district shall have been previously ascertained by 
law." 

Art. XIV, § 1. "No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of 
the United States ; nor shall any State deprive any person of 
life, liberty, or property, without due process of law." 

That the first ten Articles of Amendment were not intended 
to limit the powers of the State governments in respect to their 
own people, but to operate on the National Government alone, 
was decided more than a half century ago, and that decision has 
been steadily adhered to since : Barron v. Baltimore, 7 Peters 
243, 247 ; Livingston v. Moore, Id. 469, 552 ; Fox v. Ohio, 5 
How. 410, 434; Smith v. Maryland, 18 Id. 71, 76; Withers 
v. Buckley, 20 Id. 84, 91 ; Pervear v. The Commonwealth, 5 
Wall. 475, 479 ; Twitchell v. Tlie Commonwealth, 7 Id. 321, 
325; The Justices v. Murray, 9 Id. 274, 278; Edwards v. 
Elliott, 21 Id. 532, 557 ; Walker v. Sauvinet, 92 U. S. 90 ; 
United States v. Cruikshank, 92 Id. 542, 552; Pearson v. 
Yewdall, 95 Id. 294, 296 ; Davidson v. New Orleans, 96 Id. 
97, 101 ; Kelly v. Pittsburgh, 104 U. S. 79 ; Presser v. Illi- 
nois, 116 U. S. 252, 265. 

It was contended, however, in argument that, " though orig- 
inally the first ten amendments were adopted as limitations on 
Federal power, yet in so far as they secure and recognize funda- 
mental rights — common-law rights — of the man, they make 
them privileges and immunities of the man as a citizen of the 
United States, and cannot now be abridged by a State under the 
Fourteenth Amendment. In other words, while the ten amend- 
ments as limitations on power only apply to the Federal Gov- 
ernment, and not to the States, yet in so far as they declare or 
Vol. XXXVI.— 4 
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recognize rights of persons, these rights are theirs, as citizens of 
the United States, and the Fourteenth Amendment as to such 
rights limits State power, as the ten amendments had limited 
Federal power." 

It is also contended that the provision of the Fourteenth 
Amendment, which declares that no State shall deprive " any 
person of life, liberty, or property without due process of law," 
implies that every person charged with crime in a State shall be 
entitled to a trial by an impartial jury, and shall not be com- 
pelled to testify against himself. 

The objections are in brief, 1, that a statute of the State as 
construed by the court deprived the petitioners of an impartial 
jury j and, 2, that Spies was compelled to give evidence against 
himself. Before considering whether the Constitution of the 
United States has the effect which is claimed, it is proper to in- 
quire whether the Federal questions relied on in fact do arise on 
the face of this record. 

The statute to which objection is made was approved March 
12, 1874, and has been in force since July 1 of that year. 
Hurd's Eev. Stat. 111., 1885, p. 752, c. 78, § 14. It is as fol- 
lows : 

"It shall be sufficient cause of challenge of a petit juror that 
he lacks any one of the qualifications mentioned in section 2 of 
this act; or if he is not one of the regular panel, that he has 
served as a juror on the trial of a cause in any court of record 
in the county within one year previous to the time of his being 
offered as a juror; or, that he is a party to a suit pending for 
trial in that court at that term. It shall be the duty of the 
court to discharge from the panel all jurors who do not possess 
the qualifications provided in this act, as soon as the fact is dis- 
covered : Provided, if a person has served on a jury in a court 
of record within one year, he shall be exempt from again serv- 
ing during such year, unless he waives such exemption : Pro- 
vided further, that it shall not be a cause of challenge that a 
juror has read in the newspapers an account of the commission of 
the crime with which the prisoner is charged, if such juror 
shall state on oath that he believes he can render an impartial 
verdict according to the law and the evidence : and provided 
further, that in the trial of any criminal cause, the fact that a 
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person called as a juror has formed an opinion or impression, 
based upon rumor or upon newspaper statements (about the 
truth of which he lias expressed no opinion), shall not dis- 
qualify him to serve as a juror in such case, if he shall upon 
oath state that he believes he can fairly and impartially render a 
verdict therein in accordance with the law and the evidence, and 
the court shall be satisfied of the truth of such statement." 

The complaint is that the trial court, acting under this statute 
and in accordance with its requirements, compelled the petitioners 
against their will to submit to a trial by a jury that was not im- 
partial, and thus deprived them of one of the fundamental 
rights which they had as citizens of the United States under 
the National Constitution, and if the sentence of the court is 
carried into execution they will be deprived of their lives with- 
out due process of law. 

In Hopt v. Utah, 1 20 U. S. 430, it was decided by this court 
that when "a challenge by a defendant in a criminal action to 
a juror, for bias, actual or implied, is disallowed, and the juror 
is thereupon peremptorily challenged by the defendant and ex- 
cused, and an impartial and competent juror is obtained in his 
place, no injury is done the defendant, if until the jury is com- 
pleted he has other peremptory challenges which he can use." 
And so in Hayes v. Missouri, 120 U. S. 71, it was said : "The 
right to challenge is the right to reject, not to select a juror. If 
from those who remain an impartial jury is obtained, the con- 
stitutional right of the accused is maintained." Of the correct- 
ness of these rulings we entertain no doubt. 

We are, therefore, confined in this case to the rulings on the 
challenges to the jurors who actually sat at the trial. Of these 
there were but two — Theodore Denker, the third juror who was 
sworn, and H. T. Sanford, the last, who was called and sworn 
after all the peremptory challenges of the defendants had been 
exhausted. 

At the trial, the court construed the statute to mean, that, 
"although a person called as a juryman may have formed an 
opinion based upon rumor or upon newspaper statements, but 
has expressed no opinion as to the truth of the newspaper state- 
ment, he is still qualified as a juror if he states that he can fairly 
and impartially render a verdict thereon in accordance with the 
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law and the evidence, and the court shall be satisfied of the truth 
of such statement. It is not a test question the juror will have 
the opinion which he has formed from newspapers changed by 
the evidence, but whether his verdict will be based only upon 
the account which may here be given by witnesses under oath." 

Interpreted in this way, the statute is not materially different 
from that of the Territory of Utah, which we had under con- 
sideration in Hopt v. Utah, ubi supra, and to which we then 
gave effect. As that was a territorial statute, passed by a terri- 
torial legislature for the government of a territory over which 
the United States had exclusive jurisdiction, it came directly 
within the operation of art. 6 of the Amendments, which guar- 
anteed to Hopt a trial by an impartial jury : Webster v. Meid, 
11 How. 437, 459. No one at that time suggested a doubt of 
the constitutionality of the statute, and it was regarded, both in 
the territorial courts and here, as furnishing the proper rule to 
be observed by a territorial court in empanelling an impartial 
jury in a criminal case. 

A similar statute was enacted in New York, May 3, 1872 
(Acts of 1872, c. 475, 9 N. Y. Stat, at Large, 2d ed., 373) ; in 
Michigan, April 18, 1873 (Acts of 1873, 165, Art. 117 ; How- 
ell's Stat., § 9,564); in Nebraska (Comp. Stat. Neb. 1885, p. 
838 ; Criminal Code, § 468) ; and in Ohio (Rev. Stat. Ohio, 
1880, § 7,278). The constitutionality of the statute of New 
York was sustained by the Court of Appeals of that State in 
Stokes v. The People, 53 N. Y. 164, 172, decided June 10, 1873, 
and that of Ohio, in Cooper v. State, 16 Ohio St. 328. So far 
as we have been able to discover, no doubt has ever been enter- 
tained in Michigan or Nebraska of the constitutionality of the 
statutes of those States respectively, but they have always been 
treated by their Supreme Court as valid, both under the Con- 
stitution of the United States, and under that of the State : 
Stephens v. The People, 38 Mich. 739, 741 ; Ulrich v. The People, 
30 Mich. 245; Murphy v. The State, 15 Neb. 383. 

Indeed, the rule of the statute of Illinois as it was construed 
by the trial court is not materially different from that which 
has been adopted by the courts in many of the States without 
legislative action : Commonwealth v. Webster, 5 Cush. 295 ; 
Holt v. The People, 13 Mich. 224; State v. Fox, 1 Dutch. 566 ; 
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Oslander v. The Commonwealth, 3 Leigh 780 ; State v. Elling- 
ton, 7 Iredell 61 ; Smith v. Eames, 3 Scam. 81. See also an 
elaborate note to this last case in 36 Am. Dec. 521, where a 
very large number of authorities on the subject are cited. 

Without pursuing this subject further, it is sufficient to say 
that we agree entirely with the Supreme Court of Illinois in its 
opinion in this case, that the statute on its face, as construed by 
the trial court, is not repugnant to § 9 of Art. 2 of the Consti- 
tution of that State, which guarantees to the accused party in 
every criminal prosecution "a speedy trial by an impartial jury 
of the county or district in which the offence is alleged to have 
been committed." As this is substantially the provision of the 
Constitution of the United States on which the petitioners now 
rely, it follows that, even if their position as to the operation 
and effect of that Constitution is correct, the statute is not open 
to the objection which is made against it. 

We proceed, then, to a consideration of the grounds of chal- 
lenge to the jurors Denker and Sanford, to see if in the actual 
administration of the rule of the statute by the court, the rights 
of the defendants under the Constitution of the United States 
were in any way impaired or violated. 

Denker was examined by the counsel for the defendants when 
he was called as a juror, and, after stating his name and place 
of residence, proceeded as follows : 

"Q. You heard of this Hayroarket meeting, I suppose? A. Yes. 

"Q. Have you formed an opinion upon the question of the defendants' 
guilt or innocence upon the charge of murder, or any of them? A. I have. 

"Q. Have you expressed that opinion? A. Yes. 

"Q. You still entertain it? A. Yes. 

" Q. You believe what you read and what you heard ? A. I believe it ; 
yes. 

" Q. Is that opinion such as to prevent you from rendering an impartial 
verdict in the case sitting as a juror under the testimony and the law ? A. 
I think it is." 

At this stage of the examination he was " challenged for 
cause " for the defendants, but before any decision was made 
thereon the following occurred : 

" Mr. Orinndl (for the State) : If you were taken and sworn as a juror 
in the case, can't you determine the innocence or the guilt of the defendants 
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upon the proof that is presented to you here in court, regardless of your hav- 
ing any prejudice or opinion? A. I think I could. 

" Q. You could determine their guilt or innocence upon the proof presented 
to you here in court, regardless of your prejudice and regardless of your 
opinion, and regardless of wh;it you have read? A. Yes. 

"The Court: Do [can] you fairly and impartially try the case and render 
an impartial verdict upon the evidence as it may be presented here and the 
instructions of the court ? A. Yes ; I think I could." 

The court thereupon overruled the challenge, but before the 
juror was accepted and sworn he was further examined by coun- 
sel for the defendants, as follows : 

"Mr. Foster: I was going to ask you something about the opinion that 
you have formed from reading the papers and from conversation. I believe 
you answered me before that you had formed an opinion from reading and 
hearing conversation. That is correct, is it ? A. Yes ; but I don't believe 
everything I read in the newspapers. 

"Q. No; but you believe enough to form an opinion? A. Yes; I formed 
an opinion. 

" Q. Was that opinion principally from what you read in the papers, or 
was it from what you heard on the street? A. From what I read entirely. 

" Q. Then you did believe enough of what you read to form an opinion 
upon the question of the guilt or innocence of these men or some of them? 
A. Yes. 

" Q. And I believe you said you also expressed your opinion which you 
have formed to others with whom you conversed ? A. Yes; I have expressed 
that opinion. 

"Q. During the expression of this opinion I will ask you whether you 
stated in substance to these persons or any of them that you believed enough 
of what you had read to form the opinion which you had ? 

" The Court : Did you in any conversation that you had say anything as to 
whether you believed or not the account which was in the newspapers which 
you read ? A. No, sir : I never expressed an opinion in regard to whether 
the newspapers were correct or not. 

" Q. You never discussed that matter at all ? A. No, sir/' 

Then after some inquiries as to his business, age, and resi- 
dence, the examination by the counsel for the defendants pro- 
ceeded: 

"Q. Are ycu acquainted with any members of the police force of the city 
of Chicago that were present at the Haymarket meeting on the occasion 
referred to ? A. No, sir. 

" Q. Have you ever had any conversation with any one that undertook to 
detail the facts as they occurred at the Haymarket Square, or who claimed 
they had been there ? A. No, sir. 

" Q. Is your opinion entirely made up of what you have read distinguished 
from what you have heard ? A. Entirely from what I have read in the news- 
papers. 
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" Q. Have you had much conversation with others in regard to it at or about 
your place of business or elsewhere ? A. We have conversed about it a num- 
ber of times there in the house. 

" Q. There is where you have expressed, I presume, the opinion which you 
have formed ? A. Yes, sir. 

^k tk ^fe ^£ ^fe ^fe ^fe 

"Q. Do you know anything about socialism, anarchism, or communism? 
A. No, sir; I do not. 

" Q. Have you any prejudice against this class of persons? A. I think I 
am a little prejudiced against socialism. I don't know that I am against 
anarchism. In fact, I don't really understand what they are. I do not know 
what their principles are at all. 

"Q. I understand you to say that notwithstanding the opinion you formed 
at the time you read the newspaper, that you now are conscious of the fact 
that you can try this case and settle it upon the testimony introduced here? 
A. Yes; I think I could. 

" Q. And not be controlled or governed by any impression that you might 
have had heretofore ? A. Yes, sir. 

"Q. And the law, as given you by the court, governing it? A. Yes, sir. 

" Q. In the conversations that you have had there at the store, you say you 
have expressed the opinion which you have formed before ? A. Yes, sir. 

" Q. Is that of frequent occurrence — that you have expressed the opinion 
you have formed? A. Well, I think I have expressed it pretty freely. 

"Q. As to the number of times— as to whether it was frequent or not? 
A. Oh ! no ; we did not bring the matter up in conversation very often, but when 
we did we generally expressed our opinion in regard to the matter. 

'' Q. Your mind was made up fr jm what you read, and you had no hesi- 
tancy in saying it— speaking it out? A. I don't think I hesitated. 

"Q. Would you feel yourself any way governed or bound in listening to 
the testimony and determining it upon the prejudgment of the case you had 
expressed to others before? A. Well, that is a pretty hard question to 
answer. 

" Q. I will ask you whether acting as a juror here you would feel in any 
way bound or governed by the judgment that you had expressed on the same 
question to others before you were taken as a juryman ; do you understand 
that? A. I don't think I would. 

" Q. That is, you have now made up your mind, or at least you have formed 
an opinion ; you have expressed that freely to others. Now, the question is 
whether when you listen to the testimony you will have in your mind the ex- 
pression which you have given to others and have to guard against that and 
be controlled by it in any way. A. No, sir; I don't think I would. I think 
I could try the case from the testimony regardless of this. 

******* 

" Q. I understand you to say that you believe that you can entirely lay to 
one side the opinion which you have formed ; it would require no circum- 
stances or evidence to overcome it if you were accepted as a juryman ? A. I 
think I could lay aside that opinion I have formed. 

"Q. You believe that you could? A. Yes." 
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Here the examination of the juror by the counsel for the de- 
fendants, so far as it seems to be important to the present inquiry, 
was closed. Then on examination by the attorney for the State 
the following appears : 

" Q. Do you know anything of the counsel upon the other side? A. No, 
sir. 

" Q. You have men under you assisting you in shipping ? A. No ; there 
are no men under me. 

" Q. Do you belong to any labor organization ? A. No, sir. 

" Q. You stated, I believe, that you didn't know much about anarchism or 
communism, and therefore you couldn't tell whether you had a prejudice or 
not. A. No, sir ; I do not. 

" Q. But you have read something about socialism ? A. Yes, sir. 

"Q. Do you believe in the maintenance of the laws of the State of Illinois 
and the Government of the United States ? A. Yes, sir ; I do. 

" Q. Have you any sympathy with any individual or class of individuals 
who have for their purpose or object the overthrow of the law by force ? A. 
No, sir. 

" Q. Have you any conscientious scruples against the infliction of the death 
penalty in proper cases ? A. No, sir. 

''Q. If taken as a juror in this case do you believe yon could determine the 
innocence or guilt of the defendants upon the proof presented to you here in 
court, under the instructions of the court, regardless of everything else ? A. 
Yes; I think I could. 

"Q. You know now of no prejudice or bias that would interfere with your 
duties as a juror? A. No, sir. 

"Q. Are you a socialist, a communist, or an anarchist ? A. No, sir. 

"Q. You have no associations or affiliations with that class of people, so far 
as you know ? A. No, sir." 

At the close of this examination neither party challenged the 
juror peremptorily, and he was accepted and sworn. It is not 
denied that when this occurred the defendants were still entitled 
to 142 peremptory challenges, or about that number. 

When the juror Sanford was called he was first examined by 
counsel for defendants, and after some preliminary questions 
and answers, the examination, still by counsel for the defend- 
ants, proceeded as follows : 

" Q. You know what case is on trial now, I presume ? A. Yes. 

''Q. Have you any opinion as to the guilt or the innocence of the defend- 
ants, or any of them, for the murder of Matthias J. Degan ? A. I have. 

" Q. You have an opinion ; you say you have formed an opinion somewhat 
upon the question of the guilt or innocence of these defendants, do you mean, 
or that there was an offence committed at the Haymarket by the throwing of 
the bomb? A. Well, I would rather have you ask them one at a time. 
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''Q. All right. Have you an opinion as to whether or not there was an 
offence committed at the Haymarket meeting by the throwing of the bomb? 
A. Yes. 

" Q. Now, from all that you hare read and all that you have heard, have you 
an opinion as to the guilt or innocence of any of the eight defendants of the 
throwing of that bomb? A. Yes. 

'' Q. You have an opinion upon that question also ? A.I have. 
" Q. Did you ever sit on a jury ? A. Never. 

" Q. I suppose you know something about the duties of a juror ? A. I pre- 
sume so. 

"Q. You understand, of course, that when a man is on trial, whether it be 
for his life or for any penal offence, that he can only be convicted upon testi- 
mony which is introduced in the presence and the hearing of the jury? You 
know that, don't you? A. Yes. 

" Q. You know that any newspaper gossip or any street gossip has nothing to 
do with the matter whatever, and that the jury are to consider only the testi- 
mony which is admitted by the court actually, and then are to consider that 
testimony under the direction, as contained in the charge of the court ; you 
understand that? A. Yes. 

" Q. Now, if you should be selected as a juror in this case to try and de- 
termine it, do you believe that you could exercise legally the duties of a 
juror — that you could listen to the testimony, and all of the testimony, and the 
charge of the court, and after deliberation return a verdict which would be 
right and fair as between the defendants and the people of the State of Illinois ? 
A. Yes, sir. 

" Q. You believe that you could do that? A. Yes, sir. 
" Q. You could fairly and impartially listen to the testimony that is intro- 
duced here? A. Yes. 

" Q. And the charge of the court and render an impartial verdict, you be- 
lieve? A. Yes. 

" Q. Have you any knowledge of the principles contended for by socialists, 
communists, and anarchists? A. Nothing, except what I read in the papers. 
"Q. Just general reading? A. Yes. 

" Q. You are not a socialist, I presume, or a communist ? A. No, sir. 
" Q. Have you a prejudice against them from what you have read in the 
papers? A. Decided. 

" Q. A decided prejudice against them ? Do you believe that that would 
influence your verdict in this case, or would you try the real issue which is 
here, as to whether these defendants were guilty of the muraer of Mr. Degan 
or not, or would you try the question of socialism or anarchism, which really 
has nothing to do with the case? A. Well, as I know so little about it in 
reality at present, it is a pretty hard question to answer. 

" Q. You would undertake — you would attempt, of course, to try the case 
upon the evidence introduced here — upon the issue which is presented here ? 
A. Yes, sir. 

" Q. Now, the issue, and the only issue which will be presented to this 

jury, unless it is presented with some other motive than to arrive at the truth, 

I think is, did these men throw the bomb which killed officer Degan ? If not, 

did they aid, abet, encourage, assist, or advise somebody else to do it? Now, 
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that is all there is in this case; no question of socialism or anarchism to be 
determined, or as to whether it is right or wrong. Now, do you believe that 
you can try it upon that theory and return a verdict upon that theory and 
upon that issue? A. Well, suppose I have an opinion in my own mind that 
they encouraged it? 

" Q. Keep it — that they encouraged it ? A. Yes. 

" Q. 'Well then, so far as that is concerned I do not care very much what 
your opinion may be now, for your opinion now is made up of random con- 
versations and from newspaper reading, as I understand ? A. Yes. 

" Q. That is nothing reliable. You do not regard that as being in the 
nature of sworn testimany at all, do you ? A. No. 

"Q. Now, when the testimony is introduced here and the witnesses are ex- 
amined and cross-examined, you see them and look into their countenances, 
judge who are worthy of belief and who are not worthy of belief. Don't you 
think then you would be able to determine the question ? A. Yes. 

"Q. Regardless of any impression that you might have, or any opinion? 
A. Yes. 

"Q. Have you any opposition to the organization by laboring men of as- 
sociations, or societies or unions so far as they have reference to their own ad- 
vancement and protection, and are not in violation of law ? A. No, sir. 

" Q. Mr. Sanford, do you know any of the members of the police force of 
the city of Chicago ? A. Not one by name. 

" Q. You are not acquainted with any one that was either injured or killed, 
I suppose, at the Haymarket meeting ? A. No. 



"Q. Mr. Sanford, are you acquainted with any gentlemen representing the 
prosecution — these three gentlemen, Mr. Grinnell, Mr. Ingham, Mr. Walker, 
and Mr. Furthman, who not here at the present time ? A. No, sir. 

" Q. You are, I presume, not acquainted with any of the detective officers of 
the city of Chicago ? A. Not to my knowledge. 

" Q. Now, Mr. Sanford, if you should be selected as ajurorin this case, do you 
believe that, regardless of all prejudice or opinion which you now have, you 
could listen to the legitimate testimony introduced in court and upon that and 
that alone render and return a fair and impartial, unprejudiced and unbiased 
verdict? A. Yes." 

At the close of this examination on the part of the defendants, 
the juror was challenged in their behalf for cause, and the 
attorney for the State, after it was ascertained that all the per- 
emptory challenges of the defendants had been exhausted, took 
up the examination of the juror ; and as to this the record shows 
the following : 

" Mr. Ingham : Mr. Sanford, upon what is your opinion founded — upon 
newspaper reports? A. Well, it is founded on the general theory and what I 
read in the newspapers. 

" Q. And what you read in the papers ? A. Yes, sir. 
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" Q. Have you ever talked with any one who was present at the Haymarket 
at the time the bomb was thrown ? A, No, sir. 

" Q. Have you ever talked with any one who professed, of his own knowl- 
edge, to know anything about the eonnoction of the defendants with the 
throwing of that bomb ? A. No. 

" Q. Have you ever said to any one whether or not you believed the state- 
ments of facts in the newspapers to be true ? A. 1 have never expressed it 
exactly in that way, but still I have no reason to think they were false. 

" Q. Well, the question is not what your opinion of that was. The ques- 
tion simply is — it is a question made necessary by our statute, perhaps 

A. Well, I don't recall whether I have or not. 

" Q. So far as you know, then, you never have ? A. No, sir. 

" Q. Do you believe that if taken as a juror you can try this case fairly and 
impartially, and render a verdict upon the law and the evidence ? A. Yes." 

At this stage of the examination the court remarked in reply 

to some suggestion of counsel as follows : 

" The Court. The defendants having challenged for cause, which is over- 
ruled, can, of course, stand where they are without saying anything more ; 
but the effect of that, in my judgment, is that they accept the juror because 
they can't help themselves. They have got no peremptory challenge; the 
challenge for cause is overruled, and, necessarily, the question now is for the 
State to say whether they will accept this juror or not. The common law is 
that all jurors not challenged, or to whom the challenge is not sustained, are 
the jurors to try the case. If they are not challenged for a cause which is 
sustained, and if they are not challenged peremptorily, then they are necessa- 
rily the jury to try the case. Now, in this instance, the defendants have no 
more peremptory challenges, and the challenge which they have made for 
cause is overruled ; therefore, so far as the defendants are concerned, he is a 
juror to try the case." 

This was accepted by both parties as a true statement of the 
then condition of the case, and after some further examination 
of the juror, which elicited nothing of importance in connection 
with the present inquiry, no peremptory challenge having been 
interposed by the State, Sanford was sworn as a juror, and the 
panel was then complete. 

This, so far as we have been advised, presents all there is in 
the record which this court can consider touching the challenges 
of these two jurors by the defendants for cause. 

In Reynolds v. The United States, 93 U. S. 145, 156, we said, 
" that upon the trial of the issue of fact raised by " a challenge 
to a juror in a criminal case on the ground that he had formed 
and expressed an opinion as to the issues to be tried, " the court 
will practically be called upon to determine whether the nature 
and strength of the opinion formed are such as in law necessarily 
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to raise the presumption of partiality. The question thus pre- 
sented is one of mixed law and fact, and to be tried, as far as 
the facts are concerned, like any other issue of that character, 
upon the evidence. The finding of the trial court upon that 
issue ought not to be set aside by a reviewing court unless the 
error is manifest. * * * It must be made clearly to appear 
that upon the evidence the court ought to have found the juror 
had formed such an opinion that he could not in law be deemed 
impartial. The case must be one in which it is manifest the 
law left nothing to the 'conscience or discretion' of the court." 
If such is the degree of strictness which is required in the ordi- 
nary cases of writs of error from one court to another in the 
same general jurisdiction, it certainly ought not to be relaxed 
in a case where, as in this, the ground relied on for the reversal 
by this court of a judgment of the highest court of the State is, 
that the error complained of is so gross as to amount in law to 
a denial by the State of a trial by an impartial jury to one who 
is accused of crime. We are unhesitatingly of opinion that no 
such case is disclosed by this record. 

We come now to consider the objection that the defendant 
Spies was compelled by the court to be a witness against him- 
self. He voluntarily offered himself as a witness in his own 
behalf, and by so doing he became bound to submit to a proper 
cross-examination under the law and practice in the jurisdiction 
where he was being tried. The complaint is, that he was re- 
quired on cross-examination to state whether he had received a 
certain letter, which was shown, purporting to have been written 
by Johann Most, and addressed to him, and upon his saying 
that he had, the court allowed the letter to be read in evidence 
against him. This, it is claimed, was not proper cross-examina- 
tion. It is not contended that the subject to which the cross- 
examination related was not pertinent to the issue to be tried, 
and whether a cross-examination must be confined to matters 
pertinent to the testimony-in-chief, or may be extended to the 
matters in issue, is certainly a question of State law as adminis- 
tered in the courts of the State, and not of Federal law. 

Something was said in argument about an alleged unreason- 
able search and seizure of the papers and property of some of 
the defendants, and their use in evidence on the trial of the 
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case. Special reference is made in this connection to the letter 
of Most about which Spies was cross-examined ; but we have 
not been referred to any part of the record in which it appears 
that objection was made to the use of this evidence on that 
account. And upon this point the Supreme Court of the State, 
in that part of its opinion which has been printed with the 
motion papers, remarks as follows : 

"The objection that the letter was obtained from the defendant 
by an unlawful seizure is made for the first time in this court. 
It was not made on the trial in the court below. Such an objec- 
tion as this, which is not suggested by the nature of the offered 
evidence, but depends upon the proof of an outside fact, should 
have been made on the trial. The defence should have proved 
that the Most letter was one of the letters illegally seized by the 
police and should then have moved to exclude or oppose its 
admission on the ground that it was obtained by such illegal 
seizure. This was not done, and therefore we cannot consider 
the constitutional question supposed to be involved." 

Even if the court was wrong in saying that it did not appear 
that the Most letter was one of the papers illegally seized, it 
still remains uncontradicted that objection was not made in the 
trial court to its admission on that account. To give us juris- 
diction under § 709 of the Revised Statutes because of the denial 
by a State court of any title, right, privilege, or immunity 
claimed under the Constitution, or any treaty or statute of the 
United States, it must appear on the record that such title, right, 
privilege, or immuuity was "specially set up or claimed" at the 
proper time and in the proper way. To be reviewable here the 
decision must be against the right so set up or claimed. As the 
Supreme Court of the State was reviewing the decision of the 
trial court, it must appear that the claim was made in that court, 
because the Supreme Court was only authorized to review the 
judgment for errors committed there, and we can do no more. 
This is not, as seems to be supposed by one of the counsel for 
the petitioners, a question of the waiver of a right under the 
Constitution, laws, or treaties of the United States, but a ques- 
tion of claim. If the right was set up or claimed in the proper 
court below the judgment of the highest court of the State in 
the action is conclusive, so far as the right of review here is 
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concerned. The question whether the letter, if obtained in the 
manner alleged, would have been competent evidence is not 
before us, and, therefore, no foundation is laid under this objec- 
tion for the exercise of our jurisdiction. 

As to the suggestion by counsel for the petitioners Spies and 
Fielden — Spies having been born in Germany and Fielden in 
Great Britain — that they have been denied by the decision of 
the court below rights guaranteed to them by treaties between 
the United States and their respective countries, it is sufficient 
to say that no such questions were made and decided in either 
of the courts below, and they cannot be raised in this court for 
the first time. Besides, we have not been referred to any treaty, 
neither are we aware of any, under which such a question could 
be raised. 

The objection that the defendants were not actually present 
in the Supreme Court of the State at the time sentence was pro- 
nounced cannot be made on the record as it now stands, because 
on its face it shows that they were present. If this is not in 
accordance with the fact, the record must be corrected below, 
not here. It will be time enough to consider whether the objec- 
tion presents a Federal question when the correction has been 
made. 

Being of opinion, therefore, that the Federal questions pre- 
sented by the counsel for the petitioners, and which they say 
they desire to argue, are not involved in the determination of 
the case as it appears on the face of the record, we deny the writ. 
Petition for writ of error is dismissed. 

The application made in this partie- serious ground justifying the applica- 

ularcase was a last desperate attempt, tion. Before considering the legal 

so far as the courts of justice were points involved a hrief reference to 

concerned, to save the condemned the facts of the case may prove of in- 

anarchists from their well merited terest. 

doom . The application to the Supreme History of the Case. — On the night of 
Court of the United States failed, as Tuesday, May 4, 1886, the anarch- 
almost every lawyer supposed would istsof Chicago were holding a meet- 
be the case. It is difficult to believe ing in Haymarket Square, in that 
that the lawyers who made the ap- city, when the police ordered the 
plication ever could have had any crowd to quietly and peaceably dis- 
very great confidence that it would perse. One of the anarchists there- 
turn out otherwise ; the truth of the upon flung a bomb into the first rank 
matter being that there was really no of the police, while others of the 
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crowd opened on the officers with 
their revolvers. The result was that 
sixty-six members of the police force 
were wounded or killed in the en- 
counter. August Spies, Michael 
Schwab, Oscar Neebe, Samuel Field- 
en, Albert U. Parsons, George Engel, 
Adolph Fischer, and Louis Lingg 
were arrested and indicted for mur- 
der. Their trial lasted from June 
21 to August 20, four weeks hav- 
ing been consumed in the work of 
procuring a jury, nine hundred and 
eighty-one men having been called 
into the jury-box and sworn to answer 
questions. 

It was the most remarkable trial 
ever had in this country, resulting in 
a conviction, which the Supreme 
Court of Illinois sustained. 

It does not appear that any of the 
men who were indicted and convicted 
threw the bomb. The evidence 
tended to show that the man who did 
that was one Rudolph Schnaubelt. 
At one time the police had him under 
arrest, but in sifting out of the two or 
three hundred those whom they 
believed the most guilty, they had 
discharged this man, in ignorance of 
the evidence against him, and he im- 
mediately fled to Germany. While 
the indicted anarchists did not throw 
the bomb, they had advised and 
counseled, and incited the resort to 
force, as the following quotation will 
show: 

For instance, Parsons, the editor of 
an anarchist paper, called The Alarm, 
had given such advice as this : 

"The police and the constituted 
authorities are your enemies. Rise 
and annihilate them. The authorities 
will use the militia against you. You 
must use dynamite against them. Buy 
rifles and be ready to use them. If 
you can't buy rifles buy revolvers. If 
you can't buy revolvers you can buy 
enough dynamite for 25 cents to blow 



the big Pullman Building there to 
pieces. You know Marshall Field 
and George M. Pullman? Those are 
the people we want to blow to hell. 
Begin by blowing them up with dyna- 
mite. They are the enemies of the 
people — the men who have got rich 
by the sweat of your brow. Do you 
want clothing or food ? Take it from 
the stores on State street. Take it all. 
It is yours. If any man attempts to 
stop you, stop him with a revolver. 
Who will follow me to blow the blood- 
suckers of the people to hell ?" 

Another time he said : 

" It is no use arguing. The only way 
to convince these capitalists and rob- 
bers is to blow them to pieces with 
guns and dynamite." 

On the day before the massacre, 
Spies, who was the most influential of 
the anarchists, had printed in his 
paper, the Arbeiter Zeitung, the follow- 
ing; 

"revenge! 
" Workingmen to arms I 

" The masters sent out their blood- 
hounds, the police. They killed six of 
your brothers at McCormick's this af- 
ternoon. They killed the poor wretches 
because they, like yon, had the cour- 
age to disobey the supreme will of 
your bosses. They killed them be- 
cause they dared ask for the shorten- 
ing of the hours of toil. They killed 
them to show you 'free American 
citizens' that you must be satisfied 
and contented with whatever your 
bosses condescend to allow you or you 
will get killed ! 

"You have for years endured the 
most abject humiliation ; you have 
for years suffered immeasurable ini- 
quities ; you have worked yourself 
to death; your children you have 
sacrificed to the factory lord — in short, 
you have been miserable and obedient 
servants all these years I Why ? To 
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satisfy the insatiable greed, to fill the 
coffers of your lazy, thieving masters! 
When you ask them now to lessen 
your burden, he sends his bloodhounds 
out to shoot you — kill you ! If you 
are men, if you are the sons of your 
grandsires, who have shed their blood 
to free you, then you will rise in your 
might, Hercules, and- destroy the 
hideous monster that seeks to destroy 
you. To arms I we call you. To arms ! 
Your brothers." 

Fielden was addressing the Hay- 
market meeting at the time the police 
approached. The following is an ex- 
tract from his remarks : 

''You have nothing to do with thelaw 
except to lay hands on it and throttle 
it umil it makes its last kick. Keep 
your eye upon it. Throttle it. Kill it. 
Stab it. * * * What matters 
it whether you kill yourself with 
work or die on the battle-field resist- 
ing the enemy ? What is the dif- 
ference ? Any animal, however loath- 
some, will resist when stepped upon. 
Are men less than snails or worms ? 
I have some resistance in me. I know 
that you have, too." 

These quotations will sufficiently 
indicate the character of the ut- 
terances which these anarchists in- 
dulged in. 

On August 20, 1886, the jury 
brought in a verdict, finding the de- 
fendants guilty of murder, and fixing 
death as the penalty in the case of all 
but Neebe, the penalty in his case 
being fixed at imprisonment in the 
penitentiary for fifteen years. The 
case was carried to the Supreme 
Court of Illinois on a writ of error, 
and the judgment against them was 
affirmed by that court in an opinion 
written by Mr. Justice Magkuder, 
and filed on September 14, 1887. That 
opinion is a masterly one, and reflects 
the greatest honor on Mr. Justice 
Magktjder and the court. The volu- 



minous character of the opinion makes 
its reproduction in the American Law 
Register impossible. But it will 
convince any lawyer who reads it 
that the defendants were a most de- 
praved set of scoundrels, who were 
engaged in a devilish conspiracy to 
subvert the law and civil society, that 
they had a fair and impartial trial, and 
most richly deserved the fate that 
has at last overtaken them. It is to 
he hoped that the opinion of the 
court has taught all proclaimed 
enemies of society the much-needed 
lesson that it is not safe, even in this 
country, to threaten and incite blood- 
shed. The opinion makes the way to 
the gallows perfectly clear for all 
apostles of anarchy. 

Might of the Supreme Court to Review 
a Criminal Case. — First. What right 
has the Supreme Court of the United 
States to review the judgment of the 
Federal courts in criminal cases ? 
The laws of the United States do not 
provide for writs of error in crimnal 
cases decided in the Circuit Courts of 
the United States. Those courts con • 
sequently exercise a final jurisdiction 
in Criminal cases, even though life 
itself is at stake. While the defend- 
ant in a criminal case has no right to 
take his case en writ of error from 
the Circuit Court to the Supreme 
Court, yet his case may come before 
the latter court if the judges of the 
Circuit Court do not agree, and send 
the case up on a certificate of a 
division of opinion. The Acts of 
Congress provide that, " When any 
question occurs on the hearing on 
trial of any criminal proceeding before 
a Circuit Court, upon which the judges 
are divided in opinion, and the point 
upon which they disagree is certified 
to the Supreme Court according to 
law, such point shall be finally de- 
cided by the Supreme Court." Rev. 
Statutes, I 697 of Title XIII. 
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There is another way in which the 
Supreme Court may sometimes inter- 
fere with a judgment rendered in a 
criminal case. For while a writ of 
error does not lie to enable the court 
to review the judgment on the ground 
of error in the proceedings of the 
Circuit Court, yet the Supreme Court 
may issue a writ of habeas corpus and 
discharge a prisoner held under an 
erroneous judgment of the Circuit 
Court when it appears that that court 
had no jurisdiction to render the 
judgment. See Ex parte Bain, 
American Law Begister, July, 1887, 
p. 433, note p. 444. 

Second. What right has the Su- 
preme Court of the United States to 
review a judgment of the Supreme 
Court of a State in a criminal case? 
It is clear that the United States 
Supreme Court cannot entertain juris- 
diction to review such a judgment on 
the ground that a right guaranteed 
by the State Constitution has been 
violated. See Solomons v. Graham, 15 
Wallace 209 (1872) ; Mitchell v. Clark, 
110 U. S. 633 (1883). That court 
can only review such a judgment on 
the ground t hat some Federal question 
is involved, that some right guaran- 
teed by the Constitution or laws of 
the United States has been violated. 

Thus in Yick Wo v. Hopkins, 118 
U. S. 365 (1885), the court an- 
nounce : " Our jurisdiction is limit- 
ed to the question whether the 
plaintiff in error has been denied a 
right in violation of the Constitution, 
laws, or treaties of the United States. 
The question whether his imprison- 
ment is illegal under the laws of the 
State is not open to us." 

The Acts of Congress provide that 
" A final judgment or decree in any 
suit in the highest court of a State, in 
which a decision in the suit could be 
had, where is drawn in question the 
validity of a treaty or statute of, or 
Vol. XXXVI— 6 



an authority exercised under, the 
United States, and the decision is 
against their validity ; or where is 
drawn in question the validity of a 
statute of, or an authority exercised 
under any State, on the ground of 
their being repugnant to the Con- 
stitution, treaties, or laws of the 
United States, and the decision is in 
favor of their validity ; or where any 
title, right, privilege, or immunity is 
claimed under the Constitution, or 
any treaty or statute of, or commission 
held or authority exercised under, 
the United States, and the decision is 
against the title, right, privilege, or 
immunity specially set up or claimed, 
by either party, under such Consti- 
tution, treaty, statute, commission, or 
authority, may be re-examined and 
reversed or affirmed in the Supreme 
Court upon a writ of error," etc. 
Kev. Statutes of 1878, Title XIII, 
§709. 

It is to be observed that when the 
Supreme Court, under the provision 
above cited, has the right to pass in 
review on the judgement of a State 
Supreme Court, it will not review the 
decision except in so far as Federal 
questions are presented : 'Presser v. 
Illinois, 116 U. S. 252, 269 (1885). 

If a Federal question is involved 
the writ of error can be allowed by 
the Chief Justice of the State Supreme 
Court or by any of the justices of 
the Supreme Court of the United 
States : Bartemeyer v. Iowa, 14 Wal- 
lace 27 (1871). 

If the application is made to a 
justice of the Supreme Court of the 
United States, while it may be made 
to any of them, it seems to be under- 
stood that courtesy requires it to be 
made to the justice who presides in 
the circuit from which thecase comes. 
Hence in the particular case theappli- 
cation was made to Mr. Justice Har- 
lan, whose circuit iucludes the State 



42 



EX PABTE: IN THE MATTEE OF 



of Illinois. On his suggestion the 
application was referred to the whole 
court. A like application had been 
similarly considered in open court in 
Twitchell v. Commonwealth, 7 Wallace 
321 (1868). 

In the opinion in the particular 
case the court do not dispose of the 
point raised by counsel as to the 
effect of the Fourteenth Amendmentin 
extending to the States the limitations 
which were originally applicable only 
to the nation, as those limitations are 
found in the first ten articles of 
amendment to the Constitution. The 
court did not find it necessary to de- 
cide that point, inasmuch as there 
were no errors apparent on the record 
even conceding the Fourteenth 
Amendment to havethe effect claimed 
for it. Should the court in some 
future case decide that that construc- 
tion is to be given to the amendment, it 
will necessarily result in largely ex- 
tending the jurisdiction of the court 
in criminal cases, to say nothing of 
the revolution it will work in the 
prevailing theory as to the power of 
the States. 

For instance, Article V, provides 
that "no person shall be held to 
answer for a capital, or otherwise in- 
famous crime, unless on a presentment 
or indictment of a grand jury." If 
this, by virtue of the Fourteenth 
Amendment, has became a limitation 
on State power, as well as on national, 
an act of a State legislature providing 
for trials, on informations is void, and 
one thus convicted would have a right 
to go to the Supreme Court of the 
United States, to protect his right to 
a trial as guaranteed by the fourth 
article. This is but one illustration, 
and it serves to show the sweeping 
change that would be effected, not 
merely in the jurisdiction of the Su- 
preme Court, but in the relations ex- 
isting between the States and the 



United States, if the construction con- 
tended for should ever be adopted. 
The court will no doubt soon be com- 
pelled to directly and squarely pass 
on this subject, and we have little idea 
that it will ever adopt the theory 
advocated by the counsel of the con- 
demned anarchists in this case. 

Inciting the Commission of Grime. — 
As we have already said, on the trial 
of the anarchists, no evidence was 
adduced that the defendants threw the 
bomb. On what principle of law, 
then, were they convicted of the 
murder for which they were indicted ? 
Before answering the question, we may 
premise that the statutes of Illinois, 
like the statutes of so many other 
States haveabolished the common-law 
distinction between principals and 
accessories, and all the accessories be- 
fore the facts are made principals, and 
may be indicted and punished accord- 
ingly. 

The following extracts from the 
opinion of the Supreme Court of 
Illinois will explain the principle up- 
on which the defendants were con- 
victed. 

'' If, therefore, the defendants ad- 
vised, encouraged, aided or abetted 
the killing of Degan, they are as 
guilty as though they took his life with 
their own hands. If any of them stood 
by and aided, abetted, or assisted in 
the throwing of the bomb, those of 
them who did so are as guilty as 
though they threw it themselves." 

Again. ''If the defendants, as a 
means of bringing about the social 
revolution and as a part of the larger 
conspiracy to effect such revolution, 
also conspired to excite classes of 
workingmen in Chicago into sedi- 
tion, tumult, and riot, and to the use 
of deadly weapons and the taking of 
human life, and for the purpose of 
producing such tumult, riot, use of 
weapons, and taking of life, advised 
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and encouraged such classes by news- 
paper articles and speeches to murder 
the authorities of the city, and a mur- 
der of a policeman resulted from such 
advice and encouragement,' then de- 
fendants are responsible therefor." 

No one will venture to question the 
accuracy of this statement of the law. 
One who persuades another to com- 
mit a crime is himself guilty of the 
crime if it is committed by virtue of 
his advice. Thus it has been held 
that if A persuades B to commit 
suicide : A is guilty of the murder of 
B : Commonwealth v. Bowen, 13 Mass. 
356 (1816). It is there said : "The 
government is not bound to prove that 
Jewett would not have hung him- 
self, had Bowen's counsel never reach- 
ed his ear. The very act of advising 
to the commission of a crime is of it- 
self unlawful. The presumption of 
law is, that advice has the influence 
and effect intended by the adviser, 
unless it is shown to have been other- 
wise . as that the counsel was received 
with scoff, or was manifestly rejected 
and ridiculed at the time it was given." 
In Begina v. Sliarpe, 3 Cox C. C. 
288 (1848), Chief Justice Wilde 
stated the law as follows : " If per- 
sons are assembled together to the 
number of three or more, and speeches 
are made to those persons to excite 
and inflame them, with a view to in- 
vite them to acts of violence, and if 
that same meeting is so connected in 
point of circumstances with a sub- 
sequent riot that you cannot reason- 
ably sever the latter from the incite, 
ment that was used, it appears to me 
that those who incited are guilty of 
the riot, although they are not actu- 
ally present when it occurs. I think it 
is not the hand that strikes the blow 
or that throws the stone that is alone 
guilty under such circumstances, but 
that he who inflames people's minds 
and induces them by violent means 



to accomplish an illegal object is him- 
self a rioter, though he takes no part 
in the riot. It will be a question for 
the jury whether the riot that took 
place was so connected with the in- 
flammatory language used by the 
defendant that they cannot reasonably 
be separated by time or other circum- 
stances." In this case the defendant 
was indicted for sedition and riot. He 
had addressed a large assembly of 
persons, using very exciting and 
inflammatory language. Shortly after- 
wards a large crowd moved towards a 
church, in which several policemen 
had been stationed, and began throw- 
ing stones and conducted themselves 
in a violent manner. And to the 
same effect are the text writers, " if one 
purposely excites another to commit 
an offence, as if he harangues people, 
inflaming them to riot, and the of- 
fence is accordingly committed, he is 
guilty, though he personally takes no 
part in it :" 1 Bishop's Cr. Law 640. 

''Every one who incites any person 
to commit any crime commits a mis- 
demeanor whether the crime is com- 
mitted or not." Stephens' Digest of 
Criminal Law, Art. 47. 

An Impartial Jury. — What is an 
"impartial" jury in the sense in 
which the term is used in the Con- 
stitution? Before considering this 
question, we shall refer to the subject 
of challenges, by which the right to 
an impartial jury may be asserted. 
The counsel forthe anarchists claimed 
that the trial jury was not "im- 
partial " in the constitutional sense, 
and that they were prejudiced by the 
ruling as to their challenges. It ap- 
pears that under the laws of Illinois 
each one of the eight anarchists was 
entitled to a peremptory challenge of 
twenty jurors, making the whole num- 
ber allowed to the defence one hundred 
and sixty. Of those called into the 
jury box, seven hundred and fifty-sev- 
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en were excused upon challenge for 
cause, and one hundred and sixty 
were challenged peremptorily by the 
defence and fifty-two by the State. Of 
the twelve jurors finally selected, 
eleven were accepted by the defend- 
ants. Before the twelfth juror was 
taken the defendants had exhausted 
their peremptory challenges, and he 
was challenged for cause and the 
challenge overruled. The claim was 
asserted before the Supreme Court of 
Illinois that their peremptory chal- 
lenges having been exhausted before 
the panel was finally completed, the 
court should review the action of the 
trial court in those cases where chal- 
lenges for cause were overruled, thus 
compelling the defence to exercise 
their peremptory challenges. The 
Supreme Court of Illinois, however, 
held otherwise, and declared that it 
must be made to appear that an ob- 
jectionable juror was put on the de- 
fendants after they had exhausted 
their peremptory challenges. This 
ruling accords with the opinion which 
the Supreme Court of the United 
States had previously expressed in 
Hopt v. Utah, 120 U. S. 430 (1877), 
and in Hayes v. Missouri, Id. 71 (1877) 
and which is reiterated in the particu- 
lar case. And see to the same effect : 
Logginsv. The State, 12 Texas Ct. of 
App. 65 (1882) ; Holt v. State, 9 Texas 
Ct. of App. 571 (1880) ; Bean v. Stale, 
17 Texas Ct. of App. 60(1884) ; Stea- 
gald v. State, 22 Texas Ct. of App. 488 
(1886) ; Benton v. State, 30 Ark. 328 
(1875); People v. McGungill, 41 Cal. 
430(1871); State v. Simmons, 38 La. 
Ann. 41 (1886) ; State v. Drake, 33 
Kans. 151 (1885) ; Collins v. People, 
103 111. 21 (1882) ; State v. Smith, 49 
Conn. 379 (1881); Slate v. Hoyt, 47 
Conn. 529 (1880) ; People v. Carpenter 
102 N.Y. 238 (1886); Mimmsv.State, 
16 Ohio St. 221 (1865); Irwin?. State, 
29 Ohio St. 186 (1876); Hartnel v. 



State, 42 Ohio St. 578 (1885); State 
v. Gooch, 94 N. C. 987 (1886) ; People 
v. Weil, 40 Cal. 268 (1870) ; State v. 
Brown, 15 Kans. 400 (1875); Pres- 
wood v. State, 3 Heisk. (Tenn.) 468 
(1872); Stewart v. Stale, 13 Ark. 742 
(1853) ; Morton v. State, 1 Kans. 468 
(1863) ; McGowan v. State, 9 Yerger 
(Tenn.) 184 (1836); Alfred v. Stale, 2 
Swan (Tenn.) 581 (1853); Ogle v. 
Stale, 33 Miss. 383 (1857); Robinson 
v. Randall, 82 111. 521 (1876). 

A case must needs lean on a pretty 
slender reed which at this day de- 
pends for a new trial, on the fact that 
a challenge for cause was improperly 
overruled, when the peremptory 
challenges were not exhausted. There 
is no ground of complaint in such 
cases except as to jurors improperly 
received after the peremptory chal- 
lenges have been exhausted. 

Now, inasmuch as this right of per- 
emptory challenge is the right to re- 
ject and not to select jurors, if one 
of two defendants peremptorily chal- 
lenges a juror, and theother defendant 
insists that he is qualified, the juror 
should nevertheless be excluded : State 
v. Meaker, 54 Vermont 112 (1881). 
And because the right of peremptory 
challenge is the right to reject and 
not to select, the ruling of the trial 
judge in rejecting a juror challenged 
for cause by the State, affords, of it- 
self, no legal ground of complaint to 
the defendant: State v. Creech, 38 
La. Ann. 480 (1886). 

If there are several defendants, each 
of them is entitled to the statutory 
number of peremptory challenges, but 
unless the statute expressly provides 
otherwise the State will only have the 
same number it would have if there 
was only a single defendant : Schoeffler 
v. Stale, 3 Wis. 839 (1854) ; Wiggins v. 
Slate, 1 Lea (Tenn.) 738 (1878). And 
see Smith v. State, 57 Miss. 822 (1880). 
In the Wisconsin case explaining the 
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reason for thus restricting the State's 
right of challenge in a trial of joint 
defendants, it says that if the statute 
should be so construed as to allow the 
prosecuting officer the statutory num- 
ber of challenges for each defendant, 
he could multiply such challenges in- 
definitely by simply increasing the 
number of defendants, and that such 
a construction might defeat the very 
object and intent of this statute. In 
Illinois the statutes provide that 
"every person arraigned for any crime 
punishable with death or imprison- 
ment in the penitentiary for life shall 
be admitted on his trial to a per- 
emptory challenge of twenty jurors, 
and no more ;" * * * " and that the 
attorney prosecuting on behalf of the 
people shall be admitted to a per- 
emptory challenge of the same num- 
ber of jurors that the accused is en- 
titled to:" Eev. Stat, of Illinois, 
1885, p. 443, \ 432. Under this stat- 
ute there being eight defendants, in 
this particular case, the State was 
considered to be entitled to one hun- 
dred and sixty peremptory challenges. 
The addition of several counts to an 
indictment does not enlarge the num- 
ber of challenges : Commonwealth v. 
Walsh, 124 Mass. 32 (1878). 

Can the court exclude a juror on 
its own motion? In State v. Ring, 29 
Minn. 78, 81 (1882), the court ex- 
cluded on its own motion a juror on 
the ground of general disqualification. 
No challenge for cause had been 
made, and the defendant took an ex- 
ception. The right of the court to 
do this was sustained, the Supreme 
Court of Minnesota saying: "It is 
the duty of the court to supervise, 
and within proper limits to control, 
the trial of causes before it, to the 
end that justice may be administered 
in reality as well as in form. The 
parties before the court might desire, 
from different motives, to accept an 



incompetent juror — one entirely un- 
acquainted with our language; but 
the court is not required to yield its 
assent to such a proceeding, or take 
part in such a trial. The parties 
have the right to challenge for gen- 
eral disqualification; but their ne- 
glect to avail themselves of that privi- 
lege does not prevent the court from 
inquiring as to the capacity of a juror 
to discharge intelligently the duties 
of his place." In Greer v. Slate, 14 
Texas Ct.of App. 181 (1883), it is an- 
nounced that a court has no right on 
its own motion to stand aside a juror 
acceptable to both parties, unless the 
juror is one absolutely prohibited by 
law from sitting as a juror. 

It is held that the right of per- 
emptory challenge can be exercised 
so long as the jury has not been sworn, 
and notwithstanding a previous dec- 
laration of the party challenging that 
he is satisfied with the jury : Jhons v. 
People, 25 Mich. 500 (1872) ; Ham- 
per's Appeal, 51 Id. 71 (1883). But the 
right cannot be exercised after the 
jury is sworn: People v. JDolan, 51 
Mich. 610(1883). 

In Hayes v. Missouri, supra, the 
Supreme Court of the United States 
sustained the constitutionality of a 
State statute providing that in capital 
cases, in cities having a population of 
over one hundred thousand inhabit- 
ants, the State shall be allowed fifteen 
peremptory challenges to jurors, while 
elsewhere in the State it is allowed 
eight peremptory challenges in such 
cases. This was held not to violate 
the Fourteenth Amendment to the 
Constitution. The following extract 
from the opinion in that case will 
prove of interest: "Originally, by 
the common law, the crown could 
challenge peremptorily without limi- 
tation as to number. By Act of Par- 
liament, passed in the time of Ed- 
ward I, the right to challenge was 
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restricted to challenges for cause. 
But, by a rule of court, the crown 
was not obliged to show cause until 
the whole panel was called. If, when 
the panel was through, a full jury was 
obtained, it was taken for the trial. 
If, however, a full jury was not ob- 
tained, the crown was required to 
show cause against the jurors who 
had been directed to stand aside ; and, 
if no sufficient cause was shown, the 
jury was completed from them." 

That a jury should be "impartial" 
requires that the jurors should be free 
from all bias for or against the ac- 
cused. And this leads us to inquire 
what opinions disqualify a juror on 
the ground that he is not impartial 
in the constitutional sense? There 
can be no doubt but that the rule laid 
down by the Supreme Court of Illi- 
nois, and which is sanctioned by the 
Supreme Court of the United States 
in this particular case, is almost every- 
where recognized at the present day 
as laying down the correct test by 
which the competency of a juryman 
is to be determined, who has an opin- 
ion based on newspaper statements. 
It is quite a common thing for coun- 
sel to propound to a juror the question 
whether he has such an opinion as 
will require evidence to change it. 
But, while some courts seem to recog- 
nize this as a test, the overwhelming 
weight of authority does not regard it 
as a proper test, as no rational person 
ever has an opinion on any subject 
which is changed or unmoved except 
by evidence of some kind. Such a 
juror is competent if he states that he 
can fairly and impartially render a 
verdict in accordance with the law 
and the evidence. The following 
cases pass on this question where the 
opinion is based on newspaper state- 
ments : People v. Brown, 59 Cal. 346 
(18S1) ; Jones v. People, 6 Col. 456 
(1882) ; Stale v. Hoyt, 47 Conn. 530 



(1880) ; Montague v. Stale, 17 Fla. 662 
(1880); Duyle v. State, 100 Ind. 259 
(1884) ; Wihon v. People, 94 111. 299 
(1880) ; State v. Spaulding, 24 Kans. 
1 (1880) ; State v. Ford, 37 La. Ann. 
444 (1885) ; Commonwealth v. Webster, 
5 Cush. (Mass.) 295, 297 (1850); 
Waters v. State, 51 Md. 430 (1879) ; 
White v. Slate, 52 Miss. 216, 221 
(1876); Ulrich v. People, 39 Mich. 
245 (1878); State v. Wilson, 85 Mo. 
134 (1884) ; Bohanan v. State, 18 Ne- 
braska 57 (1885); State v. Carriek, 16 
Nevada 120, 126 (1881) ; State v. Pike, 
49 N. H. 399, 407 (1870) ; State v. 
Fox, 25 N. J. Law 566, 587 (1856) ; 
People v. Buddensieck, 103 N. Y. 487 
(1886) ; State v. Collins, 70 N. C. 241, 
243 (1874) ; MeHuyh v. Slate, 42 Ohio 
St. 154 (1884); Traviss v. Common- 
wealth, 106 Pa. St. 597 (1884) ; State v. 
Dodson, 16 8. C. (N. S.) 453 (1881); 
Spence v. State, 15 Lea (Tenn.) 539 
(1885) ; Kennedy v. Stale, 19 Tex. Ct. 
of App. 618 (1885) ; State v. Meyer, 
58 Vt. 457 (1886) ; Bejarnette's Case, 
75 Va. 867 (1881); Slate v. Schndle, 
24 W. Va. 779 (1884). When the 
opinion is based on having heard or 
read evidence given on a former trial, 
see Pierson v. State, 21 Texas Ct. of 
App. 57 (1886) ; Thompson v. State, 19 
Texas Ct. of App. 594 (18S5) ; Wade 
v. State, 12 Texas Ct. of App. 358 
(1882) ; Marion v. Stale, 20 Nebraska 
233 (1886) ; State v. Culler, 82 Mo. 623 
(1884) ; Benton v. State, 30 Ark. 343 
(1875). When the opinion is based 
on rumors, see Jackson v. State, 77 
Ala. 23 (1884) ; Casey v. State, 37 Ark. 
83 (1881); State v. McOee, 36 La. 
Ann. 206 (1884); Stale v. Anderson, 
5 Harr. (Del.) 493 (1854) ; State v. 
Reed, 89 Mo. 168 (1886) ; State v. 
Green, 95 N. C. 611 (1886) ; Conatser 
v. State, 12 Lea (Tenn.) 436 (1883) ; 
Schoeffler v. State, 3 Wis. 833 (1854) ; 
Hutchinson v. State, 19 Nebraska 262 
(1886) ; State v. Boyd, 38 La. Ann. 
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374 (1886). When the opinion is 
based on conversation with witness, 
see Penn v. State, 62 Miss. 450 (18S4) ; 
Walker v. State, 102 Ind. 502 (1S85). 
When the juror has conscientious 
scruples against capital punishment, 
see Smith v. State, 55 Miss. 411 (1S77) ; 
Harrison, v. State, 79 Ala. 29 (1885) ; 
Stephenson v. State, 110 Ind. 358 
(1886) ; Jones v. People, 6 Col. 452 
(1882) ; Stratum v. People, 5 Col. 276 
(1880) ; Coleman v. State, 59 Miss. 484 
(1882); Spain v. State, 59 Miss. 19 
(1S81); Slate v. Leabo, 89 Mo. 247 
(1886) ; State v. Hing, 16 Nev. 307 
(1881). In Thompson v. State, 19 
Texas Ct. of App. 594 (1885), it is 
held that when a juror has conscien- 
tious scruples against the death pen- 
alty he is disqualified, although the 
statute fixes the penalty at death or 
imprisonment for life. 

In Hutchinson v. State, 19 Nebraska 
262 (1886), it is held that unfriendly 
feeling towards the attorney does not 
constitute ground for a challenge for 
cause. 

In Boyle v. People, 4 Col. 176 (1878), 
it is held that the members of an asso- 
ciation formed to check a certain 
crime, are not per se incompetent as 
jurors in a trial of one accused of such 
crime, but that the judge is invested 
with discretion in such cases. In 
Commonwealth v. Moore, 143 Mass. 
136 (1886), a juror was held incom- 
petent who belonged to a Law and 
Order League which employed the 
complaining witness to enforce the 
law and prosecute offenders. In 



Stoots v. State, 108 Ind. 415 (1886), it 
is held that a juror is incompetent 
who admits that he would allow less 
weight and credit to the testimony of 
the defendant, if he should testify in 
his own behalf, than he would if such 
defendant were not engaged in the 
business of selling liquor. In Carrow 
v. People, 113 111. 550 (1885), it is 
held to be no legal objection to the 
competency of a juror that he does 
not approve of selJing liquor with or 
without a license. 

We cannot refrain from adding in 
conclusion, that while all may regret 
the necessity of ever sacrificing hu- 
man life, there has rarely, if ever, 
been a case in all our history where 
the necessity of doing it was as great 
as in the present instance. We can 
have but little patience with men 
who, having fled from foreign oppres- 
sion, and the hard conditions of so- 
ciety in the Old World, to enjoy the 
beneficent conditions of life in the 
New, under a government more con- 
siderate of the conditions of the poor 
than any government the world has 
known, turn upon us and preach the 
subversion of human government by 
the use of the assassin's dagger, dyna- 
mite, and the torch. Such men are 
ingrates and idiots, and worse. They 
are the greatest criminals that walk 
the earth, and thanks to the courts 
and to the governor of Illinois in 
this case it has been revealed that 
the " velvet glove of Liberty incases 
the merciless hand of the law." 

Henry Wade Rogers. 



